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1 Prosecution Request, para. 36.
2 Prosecution Request, para. 34.
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3 Under the Rome Statute, the only provisions relating to jurisdiction in a strict sense (i.e. the existence or circumstance of
jurisdiction) are Article 5, which relates to material jurisdiction, Article 11, which relates to temporal jurisdiction, Article 25(1),
which relates to jurisdiction over natural persons, and Article 26, which relates to the age of the defendants. Article 13 concerns
the “exercise of jurisdiction” while Article concerns “preconditions to the exercise of jurisdiction”. As the existence of
jurisdiction must be distinguished from its exercise, the territoriality and nationality conditions contained in Article 12 do not
determine the Court’s

4 Prosecution Request, n. 348.

5 Prosecution Request, para. 27.

6 Prosecution Request, para. 28.

7 Prosecution Request, para. 36.

8 Prosecution Request, para. 34

9 Prosecutor v Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor
Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 24. See also Prosecutor v Muthaura et al, ICC-
01/09-02/11-01, Decision on the Prosecutor’s Application for Summonses to Appear for Francis Kirimi Muthaura, Uhuru Muigai
Kenyatta and Mohammed Hussein Ali, Pre-Trial Chamber II, 8 March 2011, para 9 (also relying on its prior decision authorising
an investigation at paras. 10-11)

10 See Appeals Chamber, Judgment on the Appeal of Mr Thomas Lubanga Dyilo against the Decision on the Defence Challenge to
the Jurisdiction of the Court pursuant to Article 19(2)(a) of the Statute of 3 October 2006, 13 December 2006, paras. 21-22. See
also Kenya Article 15 Decision, paras. 38-39 24. See also Prosecutor v Muthaura et al, 1ICC-01/09-02/11-01, Decision on the Prosecutor’s
Application for Summonses to Appear for Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali, Pre-Trial
Chamber II, 8 March 2011, para 9 (also relying on its prior decision authorising an investigation at paras. 10-11).
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11 prosecutor v Mbarushimana, ICC-01/04-01/10-1, Decision on the ‘Defence Challenge to the Jurisdiction of the Court’, Pre-Trial Chamber
I, 26 October 2011 (hereinafter “Mbarushimana Decision”).

12 E.g. “reasonable basis to believe” (Article 15, Article 53), “reasonable grounds to believe” (Article 58), “substantial
grounds to believe” (Article 61), and “beyond reasonable doubt” (Article 66)...

13 Mbarushimana Decision, para. 5.

14 Prosecutor v Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali, Decision on the

Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, ICC-01/09-02/11-382-Red, 23 January

2012, Dissenting Opinion to the Muthaura Confirmation Decision, para. 33.

15 This finding is in line with prior practice of the Court in similar procedural circumstances: in the Myanmar/Bangladesh
Situation, PTC I made a ruling that the ICC “has” jurisdiction under Article 12 without applying an evidential standard of
proof. Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, 6 September
2018, ICC-RoC46 (3)-01/18-37, para. 73.

16 Prosecution Request, Section II (B) (1)-(2).
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17 As reflected by the kompetenz-kompetenz principle enshrined in Article 19(1) of the Rome Statute.

18 See infar bara .32

19 See IJL Request, para. 3. Todd Buchwald, International Criminal Court and the Question of Palestine’s Statehood: Part I,
Just Security, 22 January 2020; “The International Criminal Court’s lack of jurisdiction over the so-called ‘situation in
Palestine”, Memorandum by the Office of the Attorney General of the State of Israel, (“AG Memo”), para. 2
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20 Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties, para. 81.
21 Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties, para. 81.
22 Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties, para. 83.
23 Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties, para. 81
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24 Jure Vidmar, ‘Palestine and the Conceptual Problem of Implicit Statehood’, 12 Chinese Journal of International Law (2013),
19-41, para. 65.
25 AG Memo, para. 21.
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26 Jure Vidmar, ‘Palestine and the Conceptual Problem of Implicit Statehood’, 12 Chinese Journal of International Law (2013),
19-41, para. 19-25, noting that “It is thus easier to ‘park’ a contested entity in the extra-Charter club of non-member States
and, by adding the word ‘States’ into the name of this club, imply that these entities, in fact, are States” (para. 26).

27 GA Res 67/19 of 4 December 2012, UN Doc A/RES/67/19, para. 2. See also UN Press Release, General Assembly Votes
Overwhelmingly to Accord Palestine ‘Non-Member Observer State’ Status in United Nations, 29 November 2012, GA/11317.
Austria has reiterated this position in its request to submit an amicus curiae in the current proceedings (ICC-01/18-42).

28 UNGA Official Records, A/67/PV.44, p. 15 (for the UK), p. 19 (for Italy).

29 Prosecution Request, paras. 124-126.

30 Prosecution Request, paras. 10 and 157.

31 Jure Vidmar, ‘Palestine and the Conceptual Problem of Implicit Statehood’, 12 Chinese Journal of International Law (2013),
1941, para. 27.

32 prosecution Request, para. 10

33 oTPhttps://www.icc-cpi.int/Pages/item.aspx?name=otp-policy-pe-11 2013
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34 Rome Statute, Articles 42 and 54(1)(a).

35 Code of Conduct for the Office of the Prosecutor, para. 49(b).

36 OTP, Policy Paper on Preliminary Examinations, para. 27.

37 Prosecution Request, para. 124.

38 The document indicates that “this memorandum is for internal use only and is not for distribution to Member States or the
media.”

39 As suggested by the link provided by the OTP in its Request to view the document: palestineun.org/wp
content/uploads/2013/08/012-UN-Memo-regarding-67-19.pdf.

40 UN Interoffice Memorandum, 21 December 2012, para. 15.

41 AG Memo, para. 20.

42 Prosecution Request, para. 114.
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43 Prosecution Request, para. 114.
44 Prosecution Request, para. 103.
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45 Prosecution Request, para. 118.

46 d.

47 Prosecution Request, para. 122.

48 Georgia Article 15 Request, para. 54.
49 Prosecution Request, para. 118.
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50 W. Schabas and G. Pecorella, ‘Article 12’, in O. Triffterer and K. Ambos (eds), The Rome Statute of thelnternational Criminal
Court, A Commentary (C.H. Beck/Hart/Nomos, 3rd ed., 2016), mn-1.

51 Prosecution Request, para. 145; see also AG Memo, para. 33.

52 Prosecution Request, para. 145.

>3 prosecution Request, n. 484 citing Island of Palmas Case (1928) 2 RIAA 829, 838 (“Independence in regard to a portion of the
globe is the right to exercise therein, to the exclusion of any other State, the functions of a State”).

54 Prosecution Request, para. 145.
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55 Prosecution Request, para. 144.

56 AG Memo, para. 40 and n. 97 providing concrete examples of such practice.

57 ). R. Crawford, The Creation of States in International Law (Oxford 2007) (hereinafter “Crawford”), p.446. A. Zemach, ‘Assessing
the Scope of the Palestinian Territorial Entitlement,” Fordham International Law Journal 42:4 (2019) 1203 (hereinafter
“Zemach”), 1237.

58 Prosecution Request, para. 180.

59 Prosecution Request, n. 567, favourably quoting M. Vagias, The Territorial Jurisdiction of the International Criminal Court,
(Cambridge 2014), p. 76-77.

60 D. Jacobs, Positivism and International Criminal Law: The Principle of Legality as a Rule of Conflict of Theories in International
Legal Positivism World, Jean d'Aspremont and Jérg Kammerhofer, eds. (Cambridge 2012).

61 See Rome Statute, Preamble, recitals 7 and 8. See also infra para. 59.
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62 prosecution Request, para. 157.
63 K. del Mar, The myth of remedial secession, in D. French, Statehood and Self-Determination (CUP, 2013), at 379.
64 Prosecution Request, para. 95.
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65 Prosecution Request, para. 138.The OTP adopts the Palestinian Referral’s position with respect to the territorial scope of the
proposed investigation. See Referral by the State of Palestine Pursuant to Articles 13(a) and 14 of the Rome Statute, 15 May
2018, Ref: PAL-180515-Ref, paras. 3, 9, n.4.

66 At various points in the Request the OTP acknowledges the possessory interest that is required by Article 12(2)(a). See
Prosecution Request, para. 7: “In order to exercise its jurisdiction in the territory of Palestine..”; para. 8 “... the Court may
exercise its jurisdiction on its territory pursuant to article 12(2)(a)....”; para. 34: “... the Prosecution must determine whether
the criminal conduct (or at least one element of it) has occurred within the ‘territory’ of a State Party (Palestine in this case)”.
See also Prosecution Request, para. 49 (where the OTP described the 1949 lines as “territorial borders for temporary
administration of these areas” (emphasis added)).
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67 See e.g. M. N. Shaw, The Article 12(3) Declaration of the Palestinian Authority, 306-307.

68 Article 2 of the Palestine Mandate.

69 The Peel Commission Report, published in July 1937 and the Report of the United Nations Special Committee on Palestine,
published in September 1947. See also General Assembly Resolution 181 (Il) of 29 November 1947.

70 General Assembly Resolution 181 (l1) of 29 November 1947 “was intended as no more than a recommendation.” Crawford, at
431. See also Zemach, 1211.
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71 Egypt would only gain actual independence in 1952, following the 23 July Revolution.

72 The actual language of the declaration, made on May 14 1948, was “We.... hereby declare the establishment of a Jewish State
in Eretz-Israel, to be known as the State of Israel.”

73 The OTP asserts that the Green Line represented the “territorial borders for temporary administration of these areas” and cites
Dinstein, Black, Benvenisti, and the Wall Advisory Opinion in addition to the agreements themselves. Prosecution Request,
para. 49, n.109. This assertion reflects the care which must be taken with the OTP’s citation practice. The Dinstein paragraph
does not support the proposition that the Green Line represents a“territorial border.” On the contrary, it states that the ICJ
“took the Green Line for granted as the border betweenlsrael and the West Bank” (emphasis added). See Y. Dinstein, The
International Law of Belligerent Occupation,2nd Ed. (Cambridge 2019) (hereinafter “Dinstein”), para. 45. Benvenisti does not
claim that the Green Linerepresents “territorial borders”. To the contrary, he states that the “territories differed from one
another in their geographic and demographic conditions, as well as in their legal status” and continues by adding that the
“different statuses of these territories, and developments pertaining specifically to some of these areas, necessitate a
distinctanalysis of the status of each of them.” E. Benvenisti, The International Law of Occupation, 2nd Ed. (Oxford2012), p.203.
Black notes that the “ceasefire line, marked in green ink on UN maps, became known as the ‘greenline’.” He makes is no
reference to “borders” established in 1949. I. Black, Enemies and Neighbours: Arabs andJews in Palestine and Israel, 1917-2017
(London 2017), p.130.

74 |srael-Jordan Armistice Agreement, Art. VI(8), (9). Egypt and Israel: General Armistice Agreement, 24 February 1949, Art. V(2).

75 The Egyptian administration over the Gaza Strip, later transformed into a Civil Administration, would last until Israeli forces
entered the Gaza Strip in June 1967.

76 Jordanian effective control resulted from a use of force that was not exercised in lawful self-defence. As put by Dr Kattan (in
2009), if “Transjordan was really sincere about entering Palestine on the basis of self-defence, then it would have withdrawn
from the territory upon the termination of the war so that the Palestinian Arabs could have set up an independent state.
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Instead, Jordan annexed it in 1950...”. V. Kattan, From Coexistence to Conquest: International Law and the Origins of the Arab-
Israeli Conflict, 1891-1949 (Pluto 2009), p.243. Cf. V. Kattan, The False Premise Sustaining Israel’s West Bank Claim — Part II,
Opinio Juris, 8 April 2019 (“Jordan did not annex the West Bank”). Dr Kattan’s changing position reflects the inconsistency and
uncertainty of territorial claims in this situation.

77 UNSC Resolution 252 (1968), UNSC Resolution 478 (1980). See also UNSC Resolution 2334 (2016). See also Legal Consequences
of the Building of a Wall in Palestinian Territory, Advisory Opinion of 9 July 2004, IC) Reports (2004), at 136, 167.

78 See Dinstein, para. 53.

79 Dinstein, paras. 49-50. See also para. 172.
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80 |sraeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip (Oslo I1), 28 September 1995 (hereinafter “Interim
Agreement”).

81 See AG Memo, para. 36. Dinstein, para. 59: “[Despite] the fact that numerous agreed-upon stipulations have been disregarded and
even materially breached, neither the Parties to the ‘Oslo Accords’ nor the international community are willing to consider them
defunct.”

82 |Interim Agreement, Art. XXXI (7).

83 As to whether the Oslo Accords are binding agreements between subjects of international law, see G. R. Watson, The Oslo Accords:
International Law and the Israeli-Palestinian Peace Agreements (Oxford 2000), Chapter 5. E. Benvenisti, Forum : Towards Peace in
the Middle East ? The Israeli-Palestinian Declaration of Principles: A Framework for Future Settlement, 4 EJIL (1993) 542, 545. Vienna
Convention on the Law of Treaties, Article 3. As to whether the Oslo Accords are binding on any successor to the PLO, see Article 10
of ARSIWA. See also International Law Commission, First report on succession of States in respect of State responsibility, A/CN.4/708,
Sixty ninth session, 31 May 2017, para. 92. But see Croatia v Serbia (2015), para. 105 (declining to consider whether Article 10(2)
expresses a principle that formed part of customary international law in 1991-1992 (or, indeed, at any time thereafter)).

84 Interim Agreement, Article 111(4).

85 See E. Benvenisti, Forum : Towards Peace in the Middle East ? The Israeli-Palestinian Declaration of Principles: A Framework for
Future Settlement, 4 EJIL (1993) 542, 547.

86 Vienna Convention on the Law of Treaties, Article 56(1)(b).
87 Interim Agreement, Preamble, para. 4.
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88 |srael-Palestinian Liberation Organization, Wye River Memorandum, 1998, 37 ILM 1251 (1998).

89 Sharm-el-Sheikh Memorandum on Implementation Timeline of Outstanding Commitments of Agreements Signed and the Resumption
of Permanent Status Negotiations, 1999, 38 ILM 1465 (1999).

90 |_etter Dated 7 May 2003 from the Secretary-General addressed to the Security Council, Annex: A Performance- Based Road Map to a
Permanent Two-State Solution to the Israeli- Palestinian Conflict, U.N. Doc. S/2003/529, 30 April 2003.

91 M.N. Shaw, The Article 12(3) Declaration of the Palestinian Authority, the International Criminal Court and International Law,
JICJ 9 (2011), 301-324, 308. See also, e.g., M. Rabbani, ‘Twenty Years of Oslo and the Future of the Two-State Paradigm’, in 20
Years Since Oslo: Palestinian Perspectives, Heinrich Boll Stiftung (2013), p.29: Oslo has, in practice, “been among the most
successful diplomatic agreements of the twentieth and for that matter twenty-first centuries. This becomes all the more
apparent if we analyse Oslo in terms of what the agreement actually consists of, and the context in which it was produced and
implemented...”

92 Article 70(1)(b) and Article 71(2)(b) of the Vienna Convention on the Law of Treaties.

93 G. Fitzmaurice, Special Rapporteur, Law of Treaties — Second Report, Document A/CN.4/107, ILC Yearbook, Vol 11 (1957) 16, 67.
Similarly, Article 54(b) of the Vienna Convention shows that States cannot simply release themselves at will from binding treaty
obligations. See M. Newton, How the ICC Threatens Treaty Norms, 425.

94 See supra section 39-48.

95 See supra paras. 49-50.

% Interim Agreement, Article XI(1). See also Prosecution Request, para. 66.
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97 See e.g. Interim Agreement, Articles XII1(2)(b)(8), XVII(1)(a), XXXI(5).

98 For a summary of Daniel Reisner’s experience as a negotiator on the Israeli side, see IJL Request, para. 5.

99 Daniel Reisner: “Both sides understood that, in the context of the Permanent Status Agreement, they would most probably
need to deviate from this principle in order to attain a lasting peace. Using Oslo’s ‘single territorial unit formula” as the OTP
does (i.e. as a basis for alleging that a claimed Palestinian state has sovereignty over all of the West Bank and the Gaza Strip,
plus East Jerusalem, which is not even part of the formula) equates to assuming that Israel would have agreed to waive all of
its territorial, security and other claims during the negotiations. Such an assumption has no basis in fact, logic or law.” For other
negotiators’ perspectives, see J. Singer, ‘The West Bank and Gaza Strip: Phase Two’, in Justice, December 1995; R. Shehadeh,
From Occupation to Interim Accords: Israel and the Palestinian Territories (Kluwer 1997), p.20.

100 Interim Agreement, Articles X111(2)(b)(8), XVII(1)(a), XXXI(5).

101 prosecution Request, para. 11.

102 prosecution Request, para. 45.

103 prosecution Request, para. 11.
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104 Consider a scenario where a majority in the UNGA declares that a certain territory annexed from State A, an ICC State
Party, by State B, a non-State Party, belongs to the latter. Would that be a basis to argue that the territorial precondition
pursuant to Article 12(2)(a) is not satisfied?

105 See Dinstein, para. 58

106 See D. Luban, “Palestine and the ICC - Some Legal Questions”, Just Security, 2 January 2015.

107 See P. Sharvit Baruch, ‘UN Security Council Resolution 2334 (2016) - An Analysis’, Israel Yearbook on Human Rights, Vol.
48,275, 329-333.

108 Prosecution Request, para. 212.

109 See Secretary of State Mike Pompeo’s statement on settlements: “After carefully studying all sides of the legal debate,
this administration agrees with President Reagan. The establishment of Israeli civilian settlements in the West Bank is
not per se inconsistent with international law.” See also Peace to Prosperity: A Vision to Improve the Lives of the
Palestinian and Israeli People, White House, January 2020.
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110 Notably, Resolution 242 (1967) also interrelates Israeli withdrawal with its right to “secure and recognized boundaries
free from threats or acts of force.” See also A. ]. Goldberg, ‘United Nations Security Council Resolution 242 and the
Prospects for Peace in the Middle East’, 12 (2) Col. ]. Transnat'l L. (1973) 187 (hereinafter “Goldberg”), 190.

111 See Goldberg, 190-192 (Amb. Arthur Goldberg, US ambassador to the UN in 1967, suggesting that there is no single,
objectively correct interpretation of Resolution 242, that its ambiguities were intended, and that the vagueness and
flexibility enabled the parties to accept the resolution). A. Gerson, Israel, the West Bank and International Law, 76. See
also Security Council, S/PV.1382 (OR), 22 November 1957, para. 93 (where Mr Eban (Israel) said: “For us, the resolution
says what it says. It does not say that which it has specifically and consciously avoided saying”).

112 See Declaration of Principles, Article I; Agreement on Gaza Strip and Jericho Area, Preamble; and Interim Agreement,
Preamble. These resolutions were also similarly endorsed by the Arab League in its March 2002 Arab Peace Initiative..
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113 The OTP recognises that the Court’s jurisdiction is derived from the existence of a “sovereign ability to prosecute”.
Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, ICC RoC46(3)- 01/18-1, para. 49, 9
April 2018. See also AG Memo, paras. 14, 15.

114 See Prosecution Request, para. 43: See also paras. 178, 185.

115 Bangladesh-Myanmar Article 15 Decision, 14 November 2019, paras. 55, 60.

116 Rome Statute, Preamble, Recitals 7 and 8.

117 D. Sarooshi, International Organizations and their Exercise of Sovereign Powers (Oxford 2005), 5. See also M. Koskenniemi,
“Imagining the Rule of Law: Rereading the Grotian ‘Tradition’, EJIL Vol. 30 No.1, 17-52, 42-43 (Although “sovereignty and
property arose from the same acts, they were not to be confused. What was acquired as ‘sovereignty’ was ‘jurisdiction’ either
in a territorial or a personal sense”) citing DIBP, bk I, ch. llI, s.IV, 456457.
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118 Article 12, Article 13(b). The risks of hegemonic abuse arising from the exercise of the ius puniendi of the international
community, absent proper application of the preconditions to the exercise of jurisdiction, are demonstrated by the Request.
By viewing a majority of States - such as the 122 States Parties to the Rome Statute, or a majority in the UNGA, as representing
the will of the “international community” as a whole renders both the Court and the UNGA vulnerable to a tyranny of the
majority, in other words hegemonic abuse on an international scale. See S. Kay QC and J. Kern, Preconditions to the exercise of
jurisdiction over nationals of non-States Parties, paras. 15, 23-24, 30, 19 August 2019, Cf. e.g. C. KreR, ‘Preliminary Observations
on the ICC Appeals Chamber’s Judgment of 6 May 2019 in the Jordan Referral re Al-Bashir Appeal’, Brussels 2019, p.16, 18, 22

119 Considering the scope of paragraph 220 of the Prosecution Request, this is without prejudice to the position under customary
international law that the ICC is not permitted to exercise jurisdiction over nationals of nonStates Parties absent a Security
Council referral. See S. Kay QC and J. Kern, Preconditions to the exercise of jurisdiction over nationals of non-States Parties, 19
August 2019

120 See e.g. ]. Klabbers, An Introduction to International Institutional Law (Cambridge 2009), 184-186.

121 Prosecution Request, para. 117, n.380.

122 Prosecution Request, para. 184. See also para. 185 (characterising the Interim Agreement as a “bilateral arrangement
limiting the enforcement” of domestic jurisdiction).

123 Prosecution Request, para. 185.

124 Prosecution Request, para. 121.
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125 AG Memo, para. 59.

126 Prosecution Request, para. 70 citing Article I(2) of Annex IV of the Interim Agreement.

127 Article I(1)(a) of the Protocol Concerning Legal Affairs appended to the Interim Agreement.
128 Article I(2)(b) of the Protocol Concerning Legal Affairs appended to the Interim Agreement.
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129 See CA (JER) 5074/03, A.G. & ors. v. Palestinian Authority (Apr. 24, 2017), Nevo Legal Database (Hebrew) (Isr.) (where
plaintiffs (“P”) were Palestinians residing in the West Bank who were arrested, detained and tortured by the PA on
suspicion of acting as “collaborators” with Israel. The PA’s authority to arrest P under the Oslo Accords was considered.
The Court ruled that alleged collaboration with Israel falls under the category of “security offences” which, under the Oslo
Accords, are subject to Israeli jurisdiction. The detention was unlawful and constituted a cause of action in tort. The PA’s
Deputy Attorney-General, Dr Ahmad Barak, appeared as a witness on behalf of the Respondent and stressed the binding
nature of the Accords and their limitations on the PA’s jurisdiction, including prescriptive jurisdiction. See paras. 258
(where Dr Barak agreed, in principle, that the PA legislative power derives from the Oslo Accords), 263 (where it was
stated that Art. XVIII(4)(a) of the Interim Agreement clearly and unequivocally delimits the legislative (i.e. prescriptive)
powers of the Palestinian Council [i.e. the PA]), 438 (where Dr Barak agrees that the Respondent’s legislative powers
were limited and the Oslo Accords bind PA Officials because “the Oslo Accords equal law” and “the Oslo Accords are above
the law”), 440.

130 Prosecutor v Omar Hassan Ahmad Al Bashir, Judgment in the Jordan Referral re Al-Bashir Appeal, Appeals Chamber, ICC-
02/05-01/09-397-Corr, 6 May 2019, paras. 4 (“The law does not readily condone to be done through the back door
something it forbids to be done through the front door”), 127 citing Glinski v. Mclver [1962] AC 726, at 780-781 per Lord
Devlin.

131 Cf. C. Stahn, ‘Response: The ICC, Pre-Existing Jurisdictional Treaty Regimes, and the Limits of the Nemo Dat Quod Non
Habet Doctrine’, 49 Vanderbilt Journal of Transnational Law 443 (2016) (hereinafter “Stahn (2016)"), p.446, 450.

132 The Oslo Accords define the legal situation as between the parties until such time as a final agreed settlement has been
concluded. See Legal Consequences of the Building of a Wall in Palestinian Territory, Advisory Opinion of 9 July 2004, 1C]
Reports (2004),at 136, 137. See also supra para. 39-48. Cf. Stahn (2016), p.451. See ]. Singer “The Declaration of Principles
on Interim Self-Government Arrangements: Some Legal Aspects” (1994) 1 Justice 4.0

133 See ]. Singer.

134 M. Newton, 385, arguing that the Court must respect the normative impact of nemo plus iuris transferre potest quam
ipse habet as part of the “principles and rules of international law” and noting Article 21(1)(b) of the Rome Statute. See
also p. 398. See also The Island of Palmas case (or Miangas) (Award) 11 RIAA 829, ICGJ 392 (PCA 1928) 842.

135 Interim Agreement, Article XVII(1)(a).
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136 See AG Memo, para. 35.

137 Prosecution Request, para. 186 citing GCIV, articles 7, 14, 15, 17, 108. A. Azarov and C. Meloni, ‘Disentangling the
Knots: A Comment on Ambos’ ‘Palestine, ‘Non-Member Observer’ Status and ICC Jurisdiction’, EJIL Talk!, 27 May 2014.

138 Prosecution Request, para. 188.

139 Prosecution Request, para. 188.
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140 As the OTP notes, the Geneva Diplomatic Conference “specially wished to reserve the future position” with respect to
whether Article 146(2) of the Fourth Geneva Convention extended to surrender to an international criminal court with
jurisdiction (“competence... recognized by the Contracting Parties”). Prosecution Request, n. 603 citing ICRC
Commentary to Article 146 GCIV, p. 593.

141 [nterim Agreement, Article XXXI(6) - (7). See also P. Malanczuk, “Some Basic Aspects of the Agreements Between Israel

and the PLO from the Perspective of International Law,” 7 EJIL (1996) 485 500, 493.

142 P, Malanczuk, 493-494.

143 The Interim Agreement was signed by Yitzhak Rabin (Israel), Shimon Peres (Israel), and Yasser Arafat (PLO). It was
witnessed by President William ]. Clinton (USA), Secretary Warren Christopher (USA), Andrei V. Kozyrev (Russian
Federation), Amre Moussa (Egypt) Hussein Ibn Talal (Jordan), Bjorn Tore Godal (Norway), and Felipe Gonzalez (EU).

144 Prosecution Request, para. 188.

145 Cf. Chagos Advisory Opinion, para. 172.

146 Article 47 GCIV.
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147 Prosecution Request, para. 4.

148 See D. Jacobs, Methodological challenges relating to the use of third-party Human Rights Fact-Finding in Preliminary
Examinations, 27 May 2019, paras. 20-25.

149 Referral by the State of Palestine Pursuant to Articles 13(a) and 14 of the Rome Statute, 15 May 2018.
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150 Jyvory Coast, Article 15 Decision, 15 November 2011.
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