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Introduction

“Imagine as if that what is happening in Ukraine is happening in Palestine instead, and
that Russia is the United States!”. With these ironic -and distressing- words

commented the Russian Foreign Minister Sergey Lavrov highlighting the Western

double standards in dealing with the Ukraine war compared to other similar cases. As

if to say, why blame us for our aggression when you do not blame your allies for theirs?

Exactly one year ago, on February 24, Russia declared the launch of a wide military
operation to take over Ukrainian territories, with the hostilities still ongoing. This
military operation were faced with a barrage of European and American

condemnations, followed by a slew of economic sanctions against the Russian

Federation, followed by armament and support for the Ukrainian military and recalling
Ukrainian right to self-defense under international law along with the immediate
termination to illegal occupation. European and North American law associations were

quite quick to condemn Russian actions, abandoning their old policy of staying out of

politically sensitive developments; such as the unilateral American invasion of Iraq

outside UN collective security system.

To have some context: both Palestine and Ukraine are clearly under occupation and

have witnessed various international crimes, including war crimes and crimes against

humanity as argued by many authoritative bodies and jurists. This requires greater
efforts from the international community to achieve justice and equally enforce
international law. Palestine, however, has been under the Israeli occupation since
1967, with almost a countless number of UN resolutions, including Security Council
Resolutions No. 242 and 2334 of 2016, referring to Palestine as an occupied territory
subject to international humanitarian and human rights law and demanding an end to
the Israeli occupation, or at least its settlement activities in the OPT. Needless to say,
these resolutions seemed to have skipped Israel and its powerful allies’ attention,

denying the Palestinian rights to self-determination or self-defense.

This article sheds the light on the notorious double standards in Western countries
voting patterns in the UNGA and how it negatively affects the while regime of
international law. Then it discusses the way forward for Palestine to overcome the

behavioral and structural injustices inflicted on its people.
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“All animals are equal, but some animals are more equal than others”

A quick comparison of Western states’ votes in the United Nations General Assembly
in the Ukrainian and Palestinian cases demonstrates that George Orwell's remark was

not just witticism.

According to table 1, there is a vast and incomprehensible discrepancy between the
vote of the major Western countries (namely the United States, Canada, the United

Kingdom, France, Germany, Spain and Italy) in the case of Ukraine versus Palestine.

As they are all condemning the Russian invasion and supporting the Ukrainian
sovereignty and territorial integrity while unanimously shielding Israel from legal
accountability (whether by voting against, or by renouncing responsibility by
abstaining) before the International Court of Justice, all of which voted in favor of its

establishment when the United Nations was founded

Table 1: The vote about Ukraine

Voting Ended 12-Oct-22 16:13:07
Item 5 - Draft resolution A/ES-11/L.5 | Territorial integrity of Ukraine: defending the principles of the Charter of the

United Nations

BB AFGHANISTAN BB UKRAINE

SBUNITED ARAB EMIR...

BSUNITED KINGDOM

E3UNITED REP TANZA...

S UNITED STATES

#uruGuAY

E3UZBEKISTAN

#vANUATU
VENEZUELA

E3VIET NAM

BYEMEN

#8SAUDI ARABIA
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S8SERBIA
BESEYCHELLES
#8SIERRA LEONE
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#¥sLOVAKIA
BESLOVENIA
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E3SOUTH SUDAN
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E3SRI LANKA
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#BLUXEMBOURG
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EBMALAYSIA
#MALDIVES

EFINLAND
BBFRANCE
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BcAmBIA
HBGEORGIA
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EBGHANA
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BGRENADA

B GUATEMALA
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E3CENTRAL AFR REP....
#cHAD
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#EDENMARK
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BURKINA FASO
E3BURUNDI
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E3ERITREA
EBESTONIA
E3IESWATINI
E3ETHIOPIA
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E3INDIA
8INDONESIA

IRAN (ISLAMIC REP...
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BBIRELAND
BBISRAEL
ALy

EQUATORIAL GUINEA BBJAMAICA

#iaPAN
#810RDAN
E3KAZAKHSTAN
BEKENYA

BB KIRIBATI

BBPHILIPPINES
#roLanND
#PORTUGAL
BQATAR
BBREP OF KOREA
B8REP OF MOLDOVA
#ROMANIA
—RUSSIAN FED...
BRWANDA
BESAINT KITTS-NEVIS
EESAINT LUCIA
BBSAINT VINCENT-GR...
#samoa
#8SAN MARINO

SAO TOME-PRINCIPE

E3MALI
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EBMAURITANIA
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#mexico
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E3MONGOLIA
BMONTENEGRO
#moRrocco
EdMozAMBIQUE
EBMYANMAR
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E8SWEDEN
#8SWITZERLAND
—SYRIAN ARAB REP...
E3TAJIKISTAN
E3THAILAND
B TIMOR-LESTE
g3ToGo
#TonGA
EBTRINIDAD-TOBAGO
EBTuNISIA
TURKMENISTAN
fTuvaLy
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E3UGANDA

X || ABSTENTION:35

According to table 2 below, remarkably, several of the afore-mentioned seven major
countries voted unanimously in favor of Ukraine, while none voted in favor of the

Palestine resolution. In the best-case scenarios, some of them abstained (Spain,
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France, and the United Kingdom which initially abstained but later decided to vote

against in the subsequent vote; see table 3). Notably, Ukraine initially voted in favor of

the Palestine resolution, but then did not attend the following session.

Table 2: First voting session in November on referring the case to the International

Voting Start

Court of Justice

A/C.4/77/L.12/Rev.1 Israeli practices affecting the human rights of the Palestinian people in the Occupied Palestinian
Territory, including East Jerusalem
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EIMmonACco
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Table 3: The second vote on ICJ-Palestine

Item 47 - A/77/400 DR 1
Israeli practices affecting the human rights of the Palestinian people in the Occupied Palestinian Territory, inclu
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E3FINLAND
E3FRANCE
#GcasonN
GAMBIA
EIGEORGIA
£ GERMANY
E3GHANA
E3GREECE
B GRENADA
S GUATEMALA
BB GUINEA
B8 GUINEA-BISSAU
BB GuyanA
E3HAITI
E3HONDURAS
ESHUNGARY
E3JICELAND
E3INDIA
B8 INDONESIA
BB IRAN (ISLAMIC REP...
#Biraq
B8 IRELAND
ESISRAEL
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E3JAPAN
H8JORDAN
BB KAZAKHSTAN
FESKENYA
E3KIRIBATI

Bxuwarr
BB KYRGYZSTAN
#8LA0 PDR
E3LATVIA
BELEBANON
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S LIBERIA
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E3LIECHTENSTEIN
ESLITHUANIA
H8LUXEMBOURG
MADAGASCAR
EIMALAWI
BB MALAYSIA
EMALDIVES
SBmau
BMALTA
5 MARSHALL ISLANDS
B MAURITANIA
EMAURITIUS
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£ MICRONESIA (FS)
E3MONACO
SMoNGOLIA
E3MONTENEGRO
#morocco
#mozamsiQuE
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NEPAL
NETHERLANDS
E3NEW ZEALAND
BB NICARAGUA

NIGER
EBNIGERIA

NORTH MACEDONIA
EINORWAY
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BB PAKISTAN
S PALAU
E3PANAMA
S PAPUA NEW GUINEA
BB PARAGUAY
BPERU
PHILIPPINES
#roLanD
B8 PORTUGAL
BB QATAR
E3REP OF KOREA
E3REP OF MOLDOVA
EROMANIA
BB RUSSIAN FED...
E3RWANDA
BB SAINT KITTS-NEVIS
BB SAINT LUCIA
HBSAINT VINCENT-GRE.
E3SAMOA
E3SAN MARINO

SAO TOME-PRINCIPE
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f8SAUDI ARABIA
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Although some European states’ position improved noticeably (or arguably ‘de-
deteriorated’), where they switched positions from voting against to abstaining, it is

still surprising that countries hosting international institutions have abstained.

The Netherlands, which hosts the headquarters of the International Court of Justice
(about which the vote is taking place) and the International Criminal Court, abstained
instead of voting in favor of the Court's mandate, and so did Switzerland that hosts the
headquarters of the Human Rights Council. Further, Norway and Sweden, holding a
more progressive stance towards the issue and international institutions in general
than the traditional European one, also abstained. Only four of the Western countries

enlisted in (Table 4) were consistent in their voting pattern.

The following Table 4 summarizes the paradox of a number of the more involved

Western states’ voting pattern in both cases: Ukraine and Palestine.

Table 4: Voting Pattern of some Western states in both Palestine and Ukraine.

Country UNGA Ukraine | UNGA initial | UNGA 2
vote (October | Palestine-IC) Palestine-IC)
(2022) vote vote
(November (December
2022) 2022)
1 |[USA For Against Against
2 | Canada For Against Against
3 |UK For Abstained Against
4 | Germany For Against Against
5 | France For Abstained Abstained
6 | Spain For Abstained Abstained
7 | Italy For Aga Aga
8 | Poland For For For
9 | Portugal For For For
10 | Netherlands For Abstained Abstained
11 | Belgium For For For
12 | Austria For
13 | Switzerland For Abstained Abstained
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14 | Norway For Abstained Abstained

15 | Sweden For Abstained Abstained

16 | Finland For Abstained Abstained

17 | Denmark For Abstained Abstained

18 | Ukraine For For Absent

19 | Ireland For For For

20 Australia For

In contrast, considering the voting pattern of a number of states with relative influence

outside Europe and North America, there is a remarkable relative harmony in voting

between the Ukrainian and Palestinian cases which invites us to assume that their

vote was rather principle-based than opportunistic -excepting from this, in the case of

Ukraine, states that are either directly or semi-directly involved in, or affected by, the

consequences of the Russian war against Ukraine, such as Russia itself, China, India

and Pakistan.

Table 5: Voting pattern of other states in both cases:

Country UNGA Ukraine | UNGA initial | UNGA 24
vote (October | Palestine-IC) Palestine-IC)
2022) vote vote
(November (December
2022) 2022)
1 | Brazil For For Abstained
2 | Russia For For
3 |India Abstained Abstained Abstained
4 | China Abstained For For
5 | South Africa Abstained For For
6 | Turkey For For For
7 | Indonesia For For For
8 | Malaysia For For For
9 | Pakistan Abstained For For
10 | Nigeria For For For
11 | Alegria Abstained For For
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12 | Morocco For For For
13 | Egypt For For For
14 | Senegal For For For
15 | Cameroon Absent Abstained Abstained
16 | Argentina For For For
17 | Chile For For For
18 | Mexico For For For
19 | Tunisia For For For
20 | Saudi Arabia For For For
21 | South Korea For Abstained Abstained
22 | Japan For Abstained Abstained

Taking a look at the African states’ voting pattern with regards to both votes, it is quite

noticeable that none voted against the Ukraine resolution back in October 2022, as

shown below in (Chart 1). The vote on Palestine was quite similar with only Kenya and

Liberia voting against. Here it is worth mentioning the African countries’ rich heritage

and contribution to the international legal regime in the post-colonial era; such as the

first addition protocol and the legalization of liberation movements. This is a role that

is still very needed right now.

Chart 1: African countries’ voting on Ukraine’s October resolution.

HOW DID AFRICAN COUNTRIES VOTE ON THE UN
RESOLUTION CONDEMNING ANNEXATION REFERENDUMS?

TUNISIA
MORQCCO*

SAHRAWI ALGERIA

uBYA
REPUBLIC Eo
CABO VERDE

MAURITANIA  MAL! NIGER
SENEGAL* - CHAD

THE GAMBIA DJIBOUTIH

BUR
GUINEA-BISSAU*" 4
CUNEA™— TOGO™ NIGERIA
SOUTH  ETHIOPIA®
SIERRA LEONE ! | N GAR- supan SOMALIA
LIBERIA / BEND

cote GHANA EQPU! UGANDA
Z [) CONGO
D'IVOIRE - cwanpa KENVA
SAO TOME AND DEM. REP.
PRINCIPE CONGO BURUNDI

TANZANIA

SUDAN ERITREA*

SEYCHELLES

COMOROS
ANGOLA* MALAWI

VOTED IN FAVOUR (29) ZAMBIA

[l VOTED AGAINST (0)
ABSTAINED (19) NAMIBIA

MAURITIUS
MOZAWBIQUE
ZIMBABWE
MADAGASCAR
[ NOT IN THE ROOM (5)
AU MEMBER STATE
NOT PART OF THE UN (1)

BOTSWANA
ESWATINI

LESOTHO

SOUTH AFRICA

5 | DEVELOPMAERT

¥ | REIMRGINED

Source: United Nations Digital Library
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A general review of these tables reinforces the serious assumption that the states in
general, but mainly the major Western countries (and particularly the afore-mentioned
big seven) see international law and its institutions as a tool to employ in their foreign

policy, rather than as a law that must be upheld.

The hand of justice: strikes in Ukraine, observes in Palestine

“Justice delayed is justice denied”: A viewpoint mirrored in major Western countries'

attitudes toward Ukraine.

Soon after Russia launched its war on Ukraine, US President Joe Biden acknowledged

that Russia's attacks on Ukraine constituted war crimes and crimes against humanity,

without waiting for an objective investigation. The Canadian Prime Minister

(]

considered it “Absolutely right' to call Russia's actions in Ukraine a genocide”, while
Belgium supported the conclusion that what Russia is committing constitutes a war

crime. Similarly, Olaf Scholz, the chancellor of Germany condemned Russia.

In contrast, it seems that the hand of justice concerned with Palestine is suffering

from essential tremor disorder.

Unlike Russia, Israel has never been sanctioned, or at least tangibly pressured, neither
by European states nor by the United States to end its settlement expansion, let go of
its occupation. This is despite the wide condemnation by multiple international

organizations, including Human Rights Watch and_Amnesty international, Israeli

rights groups. Add to that the multiple of international resolutions and UN
commissions of inquiry concluding that the Israeli occupation committed war crimes
and crimes against humanity in the OPT. The US and several European states hardly
condemned Israeli actions, and in many cases, they provided Israel with military and
financial support. This includes the prominent example of US military support, which

is estimated to be 3.8 billion USD per year between 2017 and 2028.

Meanwhile, a few days following the launch of the Russian military operations in
Ukraine, both the European Union countries and the United States almost
immediately, called upon the ICC to investigate the situation in Ukraine; accordingly,

the office of the prosecutor opened an investigation on March 2, 2022 regarding
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alleged crimes committed in the context of situation in Ukraine since 21 November

2013. The decision to open the investigation was made in response to a request from
over 39 states, including all European Union member states, Australia, Canada,
Iceland, New Zealand, Norway, Switzerland, and the United Kingdom, which led the ICC
Prosecutor, Karim Khan, to accept the request without any delay or observations. He
visited Ukraine twice in less than a year, while only recently he announced his
‘intention’ to visit Palestine; Palestine first approached the Court in 2009 and it took it

12 years to declare jurisdiction over the OPT.

Political pressure, mainly by the United States, worked to obstruct the investigation of
the Palestine case and to protect Israel before the Court. From 2018 to 2020, the
Trump administration worked diligently to undermine the Court's efforts to advance
its investigations, including issuing an executive order in June 2020 that imposed
sanctions, including bank account suspension and visa cancellation, against former

ICC Prosecutor Fatou Bensouda and Phakiso Mochochoko.

Even after the new US administration, led by President Biden, canceled President
Trump's executive order targeting court employees, it stated that it is “still opposing
the procedures of the International Criminal Court in the Afghan and Palestinian

situations” while offering assistance to the Court in the Ukrainian case!

Former German Chancellor Angela Merkel's administration also submitted to the
International Criminal Court in February 2020 trying to convince the Prosecutor that
the Court's does not have jurisdiction over the Occupied Palestinian Territories. Seven
countries, of which five are Western, went so far as to challenge the ICC's jurisdiction,
claiming that the ICC lacks the jurisdiction to investigate Israeli war crimes against
Palestinians; namely, Czech Republic, Austria, Australia, Hungary, Germany, Brazil

(under the former President Bolsonaro Administration) and Uganda.

Perhaps assuming that international law is immediately enforced only when it comes
to a country friendly with the great powers, particularly the afore-mentioned big seven

Western states, is correct. This is reflected in the former British PM Boris Johnson's

statement, indicating that his government opposes an international criminal court
investigation into alleged war crimes in the Israeli-occupied territories adding that

“Israel is not a party to the Statute of Rome and Palestine is not a sovereign state” and
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that “this investigation gives the impression of being a partial and prejudicial attack
on a friend and ally of the UK.” It is worth mentioning that Russia now is not a party to
the Rome Statute, so will the UK still stand against the ICC investigation in Ukraine

too? We know the answer.

Russia's declaration of war was immediately followed by massive mobilization of
resources and mechanisms to facilitate international accountability for Russia's
occupation of Ukraine, including the International Court of Justice and the European

Court of Human Rights. On March 18, 2022, the International Court of Justice issued a

provisional measure in this regard, less than two weeks after Ukraine had submitted

an application to the Court in March 7, 2022 demanding that the Russian Federation
stops the war and ceases military activities in Ukraine. In this context, the European

Court of Human Rights has issued provisional measures calling on Russia to “refrain

from military attacks against civilians and civilian objects” as well as other violations

of international humanitarian law.

This high level of enthusiasm - that is absolutely justified and needed in the Ukrainian
case- prompted Josep Borrell, the European Union High Representative of the Union
for Foreign Affairs and Security Policy, to point out the double standards in the way the
EU dealt with both Ukraine and Palestine.

Palestinian exceptionalism versus Ukrainian exceptionalism!

It is unfortunate that the positive and enthusiastic atmosphere for justice in Ukraine
was an exception not the rule. It is also regrettable that Palestine is not just excluded
from that exception but in fact an exception in itself; in the sense of the extreme
marginalization of international law and the silencing of voices advocating for
Palestinian rights. Supporting Palestinian rights is an enough reason to be gaslighted

with the antisemitism label as per the IHRA definition, and Anti-Palestinian Racism is

on the rise; mainly in Israel and the West.

It is argued that marginalizing the Palestinian case started as soon as Palestine was
first under the British Mandate. As Ardi Imseis put it, the mandatory regime had

created a pattern where international law is to be marginalized through the
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“hegemonic/subaltern” dichotomy inherent in the RULE BY LAW. It was an
instrument to internationalize the subordinate legal status of the colonies at the global
level, consequently producing what he termed as the international legal subalternity.
The American-Palestinian lawyer Noura Erakat supported this argument in her book

“Justice for Some” arguing that the “sovereign exception” marking Palestine as the site

of Jewish settlement engendered a special legal arrangement that justified the legal
erasure of the Palestinian political community. This regime, together with three
decades of British imperial sponsorship, enabled Israel to assert its Zionist-Jewish
settler sovereignty by force over 78% of Mandate Palestine in 1948, along with Syria’s
Golan Heights, resulting in the marginalization of the law in Palestine and the creation

of a new law tailored according to Israel's needs.

We also recall the constant pressure to avoid labeling Israel's regime as apartheid.
Despite the fact that this regime was established as soon as the State of Israel came
into existence and has been entrenched over the years of occupation after 1967, this
discourse has only recently gained traction among respected human rights
organizations. In fact, as a result to ESCWA attempting to issue a legal report using the
term apartheid, Rima Khalaf, the Executive Secretary of ESCWA-West Asia, was put
under immense pressure which led to her resignation and then removing the report
from ESCWA's website.

More recently, the European Union's foreign policy chief, Josep Borrell, stated that the

term apartheid is "inappropriate” to describe Israel, highlighting their adoption of the
IHRA definition of anti-Semitism; a highly criticized definition by the Holocaust and

Jewish studies’ experts due to it associating criticism of the State of Israel with anti-

Semitism; specifically describing Israel as racist. Add to this the UN Security Council
obstruction of the passage or implementation of several resolutions, as well as the

unjustified slow pace of work by the International Criminal Court in the Palestinian

case.
Whom to blame? International law, states, or not blame at all?

Abd El-Razzak El-Sanhuri; a renowned jurist who had a major part in shaping the
Egyptian Civil Code, once said: /¢ is only among the equally strong or the equally weak

that law rules; for if power is imbalanced, power becomes the law/!’

Hassan Ben Imran, lhsan Adel, Wadea Arabeed | | Law for Palestine


https://law4palestine.org/presentation-of-the-book-justice-for-some-by-noura-erekat/
https://www.aljazeera.com/news/2017/3/17/un-official-resigns-over-israel-apartheid-report
https://www.aljazeera.com/news/2017/3/17/un-official-resigns-over-israel-apartheid-report
https://www.haaretz.com/world-news/europe/2023-01-16/ty-article/.premium/eu-foreign-minister-says-the-term-apartheid-is-inappropriate-to-describe-israel/00000185-b683-d784-abef-b6836bd10000
https://www.aljazeera.com/news/2022/11/3/128-scholars-ask-un-not-to-adopt-ihra-definition-of-anti-semitism
https://law4palestine.org/summary-of-l4p-webinar-on-the-anti-semitism-label-fighting-discrimination-v-silencing-critical-voices/
https://law4palestine.org/summary-of-l4p-webinar-on-the-anti-semitism-label-fighting-discrimination-v-silencing-critical-voices/
https://law4palestine.org/wp-content/uploads/2022/08/Summary-of-Absence-of-Palestine-in-the-International-Criminal-Court.-Why-is-Palestine-De-Prioritized-and-What-is-to-be-Done.pdf
https://law4palestine.org/wp-content/uploads/2022/08/Summary-of-Absence-of-Palestine-in-the-International-Criminal-Court.-Why-is-Palestine-De-Prioritized-and-What-is-to-be-Done.pdf
https://www.goodreads.com/book/show/5985410

One Year for International Law Rising in Ukraine and Falling in Palestine: Beyond the Blame-Game 11

It is no secret that this perspective is dominant among pro-Palestinian legal and
political circles. Many believe that law, in light of the current absence of a balance of
power, cannot serve justice. They believe that the very foundations of the current
regime of international law (both treaties and institutions) are a proof of that; the
UNSC veto power, the fact that most treaties were drafted and signed mainly by

Western states, many of whom were colonizing “the rest” ...etc

On the other side, Israel invests heavily in its legal capacities, with the help of its allies.

For instance, a look at their submissions to the ICC or any international treaty body,

and their post-Gaza-wars legal reports, give us a hint for how invested they are in the

‘law industry’, trying to mask its crimes with a legal facade. While, established judges
and legal authorities would not fall for their arguments, no one can deny the very solid

argumentation skills demonstrated.

Palestine and its allies have not fully and systematically pursued all the legal options.
Pro-Palestinian jurists have been speaking of apartheid for decades, but only recently
it was legally well-framed with B'tselem, HRW and Amnesty issuing their reports.
Same applies for almost every aspect of the issue. One reason for that is the passive
attitude towards international law. It is time we do what it is in our hand and leave

fixing the international legal regime to a time when it is not merely a mental exercise.

Incidents where the international law regime upheld Palestinian rights are plenty.
Palestine managed to join the ICC and become a party to its Rome Statute; despite
Palestine being under military occupation. Another example is the current ICJ advisory
opinion and the previous 2018 IC] case against the US for relocating its embassy to
Jerusalem; which was temporarily suspended by Palestine and if activated could lead
to a binding decision against the US. Moreover, the PLO in 1988, despite not being
officially recognized as a state by neither the UN or US then, managed to get an IC|
advisory opinion in 1988 demanding the US to allow the PLO mission to the UN in New

York to operate despite the US Anti-Terrorism Act. In 2019, the European Court of
|ustice ruled that products produced in the Israeli settlements in the OPT to be labeled,

despite being too little and short of being called a sanction, was a positive step that

could be built on. Other examples include the Rome District Court ruling, and the

judicial failure to crackdown on the BDS movement and the list goes on and on. We are

Hassan Ben Imran, lhsan Adel, Wadea Arabeed | | Law for Palestine


https://www.aljazeera.com/opinions/2023/2/8/it-will-be-justice-not-law-that-liberates-the-palestinians
https://www.icc-cpi.int/case-records?f%5B0%5D=c_sit_code%3A1164&f%5B1%5D=cr_case_doc_type%3A60
https://mfa.gov.il/ProtectiveEdge/Documents/2014GazaConflictFullReport.pdf
https://www.icj-cij.org/en/case/77
https://www.icj-cij.org/en/case/77
https://www.theguardian.com/world/2019/nov/12/products-israeli-settlements-labelled-eu-court
https://www.theguardian.com/world/2019/nov/12/products-israeli-settlements-labelled-eu-court
https://law4palestine.org/introducing-the-decision-of-an-italian-court-refusing-to-consider-jerusalem-the-capital-of-israel/
https://law4palestine.org/what-did-the-decision-of-the-european-court-of-human-rights-on-bds-include/

One Year for International Law Rising in Ukraine and Falling in Palestine: Beyond the Blame-Game 12

aware that most of these battles should have not been there in the first place; for why
would Palestinians have to justify their pursuit of their legally enshrined rights?
However, considering the extremely imbalanced international order we live in, these

could be regarded as victories.

The Boycott Sanctions and Divestment movement (BDS), being based on international
law, is a clear proof that law can push to serve justice, or more accurately a part of it.

Israeli PM Netanyahu once compared the BDS to Iran; both being equally a “strategic

threat”. In 2015, the very important Israeli National Security conference, known as the

Herzliya Conference, listed the BDS on the top strategic threats next to Iran’s nuclear

activities.

We believe that just like in Namibia, law can make a difference. Namibia was under

occupation by the Apartheid South Africa, and that occupation was supported by

several Western countries -mainly the US. The IC] issued an advisory opinion in 1970,
widely known as the Namibia exception, labeling the occupation as illegal and
demanding that South Africa withdraws from Namibian territories. Following the legal
victory, and together with the political and on-the-ground struggle, Namibia rose

victorious. Just like Namibia, Palestine can be another ‘exception’.

Just like Palestine, International law is a victim of colonialism. But here we are not

trying to prove whether the problem is the international law regime or the states
that are employing and undermining it. Here we are trying to say that passivism
would lead us nowhere. Is the international legal regime flawed? Absolutely. Are we
better off without it? Absolutely not.

Here we call upon the victims and their lawyers and representatives to uphold their
duty to activate the international legal mechanisms and fight against the employment

of international law for states’ interests.

To conclude, as demonstrated above, the recent UNGA votes revealed the enormity of
the discrepancy, especially that both votes were very close in time. This brought us
back once again to the same conclusions of political realism that international law is
not enforced or called for, unless it serves the interests of the major powers that have

the ability to influence the course of its implementation.
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However, this is not a call for passivism, but rather for increasing the legal efforts to
uphold the law; for the sake of the victims who need protection against major powers’
behavior undermining international law with their jungle-law-like approach. As

demonstrated above, it worked once, and it can work again!

Hassan Ben Imran, lhsan Adel, Wadea Arabeed | | Law for Palestine



